GOURVITZ'SAND DURST'SGUIDE TO KEY MATRIMONIAL CASES
By: Elliot H. Gourvitz & Robert Durst 1l *

-AGREEMENTS, PROPERTY SETTLEMENT

Enforcement, only if fair and equitable, Faherty v. Faherty 97 NJ 99 (1984) Enforcement
of an anti-Lepis clause, Morris v. Morris, 263NJ Super237(App.Div.1993)
Enforcement of Settlement:

Agreement between Counsel is enforceable, Carlsen v. Carlsen,49NJSuper130(App.
Div.1985)

Oral Settlements are enforceable, Brawer v. Brawer, 329 NJ Super 273 (App. Div.
2000) LaHue v. Pio Costo, 263 NJ Super575(App.Div.1993)

Fraud Discovery can modify agreement, VVon Pein v. VVon Pein,268 NJ Super7(App.
Div.1993)

Failure to disclose income,Rolnick v. Rolnick, 262NJ Super343(App.Div.1993)
Interpretation, Aronson v. Aronson, 245 NJ Super 354 (App. Div. 1991)

Mid Marriage, Pacelli v. Pacelli, 319 NJ Super 185 (App.Div. 1999)

Modification :

Anti-Lepis is enforceable, Morris v. Morris, 263 NJ Super 237 (App. Div. 1993)
Change of Circumstance, Lepis v. Lepis, 83 NJ 139 (1980)

Mistake - N.J.S.A. 4:50-2, Capanear v. Salzano, 222 NJ Super 403 (App. Div. 1988)
Reconciliation, Effect on P.S.A., Brazina v. Brazina, 233 NJ Super 145 (Ch. Div. 1989)
Vacating -Witholding of information, Wertlake v. Wertlake,137NJSuper476(App.
Div.1975)

Vacating - Mental Capacity, Skillman v. Skillman, 136 NJ Super 348 (App. Div. 1975)

-AGREEMENTS, PRENUPTIAL

N.J.S.A. 37:2-38.

Arbitration, DelLorean v. DeLorean, 211 NJ Super 432 (Ch. Div. 1986)

Decendent's Estate, effect, Chrisomalis v. Chrisomalis, 260 NJ Super 50 (App. Div.
1992)

Enforceability, Konzelma v. Konzelma 158 NJ 185 (1999) Marschall v. Marschall, 195
NJ Super 16 (Ch. Div.1994) Orgler v. Orgler, 237 NJ Super 342 (App. Div. 1989)
D'onofrio v.D'onofrio 200 NJ Super 361 (App.Div. 1995);

Intent, Chrisomalis v. Chrisomalis, 260 NJ Super 50 (App. Div. 1992)

-ALIMONY

N.J.S.A. 2A:34-1 et. seq.

Ability to earn, Sheridean v. Sheridean, 247 NJSuper 552 (Ch. Div. 1990)

After death, Jacobitti v. Jacobitti, 135 NJ Super 571 (1994)

Anti-lepis clause not allowed, Smith v. Smith, 72 NJ Super 350 (1993)

Annulment - can be awarded, Callaghen v. Leonard, 159 NJ Super 149 (App. Div. 1978)
Arrearages-no constructive trust on 2nd wife's assets, McCarthy v. McCarthy 319 NJ
Super 138 (App.Div. 1999)

Arrears from pension, Walles v. Walles, 295 NJ Super 498 (App.Div. 1996); Stiffler v.
Stiffler, 304 NJ Super 96 (Ch.Div.1993); Aronson v. Aronson, 245 NJ Super 354 (App.



Div.1991)

Assets used to pay support, Lynn v. Lynn, 165 NJ Super 328 (App. Div. 1979)
Interest Rate, Miller v. Miller, 160 NJ 408 (1999)

Bankruptcy as a reason for modification, Borzillo v.Borzillo, 259 NJ Super 286 (App.
Div. 1991), Loyko v. Loyko, 200 NJ Super 152 (App. Div. 1985)

Bankruptcy does not stay post judgment application, Pellitteri v. Pellitteri, 266 NJ
Super 56 (App. Div. 1993)

Cohabitation:

Burden of Proof on cohabitor, Frantz v. Frantz,256 NJ Super 90 (Ch. Div. 1992);
Ozolins v. Ozolins, 308 NJ Super 243 (App. Div. 1998)

Cohabitation justifies a hearing of changed circumstances, Gayet v.Gayet, 92NJ149
(1983)

Court can't Order prospectively, Boardman v. Boardman,314 NJ Super340(App.Div.
1998)

Test for cohabitation, Garlinger v. Garlinger, 137 NJ Super 56 (App. Div. 1975)
Length of Marriage includes cohabitation, McGee v. McGee,277 NJ Superl1(App.Div.
1994)

Provision in agreement enforceable ,Konzelman v. Konzelman,307 NJSuper150(App.
Div.1998)

Provision in agreement unenforceable, because it sought to control payees social
activities Melletz v. Melletz, 271 NJ Super359(App. Div. 1994)

If no agreement - Court considers economic impact - Conlon v. Conlon 335 NJ Super
638 (Ch. Div. 2000)

Differential in earning ability, Cerminara v. Cerminara, 286 NJ Super 448 (App. Div.
1996)

Disability Presumption - Social Security, Golian v. Golian, 344 NJ Super 333 (App. Div.
2001)

Discovery Limited on High Income Persons, Isaacson v. Isaacson, 348 NJ Super 560
(App. Div. 2002)

Early retirement:

Elective choice, Horton v. Horton, 219 NJ Super 76 (Ch. Div. 1987)

Court can't order prospectively, Boardman v. Boardman, 314 NJ Super 340(App.Div.
1998)

Standards. Deegan v. Deegan, 254 NJ Super 350 (App. Div. 1992)

Alimony good faith, Dilger v. Dilger, 242 NJ Super 380 (Ch. Div. 1990); Sylvan v.
Sylvan, 267 NJ Super 578 (App. Div. 1993)

Child Support if known, no retirement,Edgerton v. Edgerton, 203NJSuper160(App.
Div. 1993)

Post Complaint benefits included, Ryan v. Ryan, 261 NJ Super 689 (Ch. Div. 1992)
Equitable distribution interrelated with alimony, Smith v. Smith, 72 NJ 350 (1977);
Connor v. Connor, 254 NJ Super 591 (App. Div. 1992)

Escalation clauses, Rolnick v. Rolnick, 262 NJ Super 343 (App. Div. 1993)

Fault not a factor, Guglielmo v. Guglielmo, 253 NJ Super 531 (App. Div. 1992)
Except in rare instances, Loyko v. Loyko, 200 NJ Super 152 (App. Div. 1985), D'Arc v.
D'Arc, 164 NJ Super 226 (Ch. Div. 1978)

Future earnings, Guglielmo v. Guglielmo, 253 NJ Super 531 (App. Div. 1992)



Guardian ad litem, Gylmoty v. Gylmoty, 319 N.J. Super 544 (Ch.Div. 1999)
Incompetents, guardian - can't prosecute case in divorce, Kronberg v. Kronberg, 263 NJ
Super 632 (Ch. Div. 1993)

Inheritance, Stiffler v. Stiffler, 304 NJ Super 96 (Ch. Div.1997); Connell v. Connell, 313
NJ Super 426 (App. Div. 1998)

Inheritance - change of circumstance,Stamberg v. Stamberg,302 NJ Super 35(App.
Div.1997)

Inheritance income, Aronson v. Aronson, 245 NJ Super 354 (App. Div. 1991)

Imputed Income, Miller v. Miller 160 NJ 408 (1999)

Length of marriage, Hughes v. Hughes, 1998 WL 204912 (App. Div. 1998)

Level of support, Guglielmo v. Guglielmo, 253 NJ Super 531 (App. Div. 1992)

Life insurance, Davis v. Davis, 184 NJ Super 430 (App. Div.1990)

Modification standards, Lepis v. Lepis, 83 NJ 139, 50 (1985)

Standards if in property settlement agreement, Weber v. Weber, 211 NJ Super 533 (App.
Div.1993)

Courts follow only equitable standards, Smith v. Smith, 72 NJ 350 (1977)

Enforcement of anti-Lepis agreement, Morris v. Morris, 263 NJ Super 237 (App. Div.
1993)

Pendente-Lite, Mallamo v. Mallamo 280 NJ 8 (App.Div.1995)

Pension payments, Innes v. Innes, 225 NJ Super 242 (App. Div. 1988)

Permanent - not rehabilitative, Cerminara v. Cerminara, 286 NJ Super 448(App. Div.
1996); Not limited duration - Cox v. Cox 335 NJ Super 465 (App. Div. 2000)
Rehabilitative standards, Finelli v. Finelli, 263 NJ Super 403(Ch. Div. 1992), McGee v.
McGee, 277 NJ Super 1 (1994)

Conversion to permanent, Carter v. Carter 318 NJ Super 34 (App.Div.1999) Milner v.
Milner, 288 NJ Super 209 (App. Div. 1996)

Reimbursement alimony, Mahoney v. Mahoney, 91 NJ 510 (1982), Reiss v. Reiss, 195
NJ Super 150; aff'd 205 NJ Super 41 (App. Div. 1985), Lynn v. Lynn, 91 NJ 510 (1982)
Religious divorce (GET), Aflalo v. Aflalo, 295 NJ Super 527 (Ch. Div.1996);

Segal v. Segal, 278 NJ Super 218 (App. Div. 1995)

Share in economic rewards of marriage, Gugliotta v. Gugliotta,160 NJ Super 531 (Ch.
Div. 1998)

Standard of living, Crews v. Crews 164 NJ 11 (2000) Innes v. Innes, 225 NJ Super 242
(App. Div.1988)

Term not allowed, Arnold v. Arnold, 167 NJ Super 478 (App. Div. 1979)

Termination, Stamberg v. Stamberg, 302 NJ Super 35 (App. Div. 1997)

-ANNULMENT
Insufficient Grounds - Patel v. Wavitlal, 265 NJ Super 402 (Ch. Div. 1992)

-ATTORNEY FEES

N.J.S. 2A:34-23; R 4:42-9

Abuse of Discretion, Chestone v. Chestone, 322 NJ Super 250 (App.Div.1999)
Affidavit of Services, Williams v. Williams, 59, NJ 229 (1971)

Bankruptcy and Bad Faith, Borzillo v. Borzillo, 259 NJ Super 286 (App. Div. 1991)
Contingent fees against equitable distribution, Salerno v.Salerno, 241 NJ Super 536



(Ch. Div. 1990)

Collection of arrearages, Ethics opinion 618/ November 10, 1996

Court Ordered, Rosenberg v. Rosenberg, 286 NJ Super 58 (App. Div. 1995)

Fees Due From Client, Cohen v. Cohen, 146 NJ Super 330 (App. Div. 1977)
Financial Parity, Morris v. Morris, 263 NJ Super 237 (App Div. 1993)

Hearing right to, Mayer v. Mayer, 180 NJ Super 164 (App.Div. 1981)

Lein - Martin v. Martin 762 A2d 246 (App. Div. 2000)

Mortgage, Vander Weert v. Vander Weert, 304 NJ Super 339 (App. Div. 1997)
Palimony Suit, Crowe v. DeGioia, 179 NJ Super 36 (App. Div.1981)

Pendente Lite Fees, Kuloszowski v. Kuloszowski, 235 NJ Super 339 (Ch. Div. 1989)
Premium Fees, Salerno v. Salerno, 241 NJ Super 536 (Ch. 1990)

Rates, Argila v. Argila, 256 NJ Super 484 (App. Div. 1992)

Retaining Lien, discharged attorney, Frenkel v. Frenkel, 252 NJ Super 214 (App. Div.
1991)

Withdrawal, Kriegsman v. Kriegman, 150 NJ Super 474 (App. Div. 1977)

-BANKRUPTCY

Agreement in Bankruptcy fund, Reid v. Reid, 310 NJ Super 12 (App. Div. 1998)
Attorneys Fees, Tosti v. Tosti, 62 BR 131 (1986), DiGiamicomo v. DiGiamicomo, 256
NJ Super 404 (App. Div. 1992), Frankel v. Frankel, 274 NJ Super 585 (App. Div. 1994)
Automatic Stay, DiGiamicomo v. DiGiamicomo, 256 NJ Super 404 (App. Div. 1992); or
post judgment applications for modification, Pellitteri v. Pellitteri, 266 NJ Super 56(App.
Div. 1993)

Dischargability - In re: giankus 917 F2d 759 (3rd CR 1990)

Modification of Alimony - Pellitteri v. Pellitteri, 266 NJ Super 56 (App. Div. 1993)

-CASE INFORMATION STATEMENT

R 5:5-2

Actual Expenses and Projected Expenses, Walton v. Visgil, 248 NJ Super 642 (App.
Div. 1991)

-CHANGE OF NAME

N.J.S. 2A:34-21; 2A:52:1

Domestic Partners Allowed - Application For Name Change, Bacharach, 344 NJ
Super 126 (App. Div. 2001)

Not Pleaded can be made by oral motion, Cimiluca v.Cimiluca, 245 NJ Super 149
(App. Div. 1990)

Post Judgment application can be made, Olevich v. Olevich, NJ Super 394 (Ch. Div.
1992)

-CHILD ABUSE Duty to Report
N.J.S.A. 9:5-1; R 5:6

-CHILD SUPPORT
N.J.S. 2A:17-56-7 et.seq.; R 5:25-3
After Death, Koidl v. Schrieber, 214 NJ Super 513 (App. Div.1986)



Alimony recipient can pay child support, Koelble v. Koelble, 261 NJ Super 190 (App.
Div. 1992)

Allocation Between Alimony - Bishop v. Bishop 287 NJ Super 593 (Ch. Div. 1995)
Assets used, Bonanno v. Bonanno, 4 NJ 268 (1950); Johns v. Johns, 208 NJ Super 733
(Ch. Div. 1985); Lynn v. Lynn, 165 NJ Super 328 (App. Div. 1979); Stiffler v. Stiffler,
304 NJ Super 96 (Ch.Div.1997)

Assets Immune, Cleveland v. Cleveland, 249 NJ Super 96 (App.Div. 1995)

Change of Circumstance, Bishop v. Bishop, 287 NJ Super 593 (Ch. Div. 1995)

Change of Custody, Ohlloff v. Ohlloff, 246 NJ Super 1 (App. Div. 1991)

Child's Assets can't be used, Cohen v. Cohen, 258 NJ Super 24 (App. Div. 1992)
Dependency Exemption, Internal Revenue Code 152 (e); Federal Tax Coordinator 2d a-
3731

Direct Purchases not allowed, Zazzo v. Zazzo, 245 NJ Super 124 (App. Div. 1990)
Domestic Tort, Amendment to Complaint, Mustilli v. Mustilli 287 NJ Super 605

(Ch. Div. 1995)

Expert Fees, reasonableness, Mayer v. Mayer, 180 NJ Super 164 (App. Div. 1981)
Emancipation:

Birth of a Child's child not enough, Filippone v. Lee, 304 NJ Super 301 (App. Div. 1997)
Determination, Blum v. Blum, 279 NJ Super 1 (App. Div. 1994), Wanner v. Wanner, 179
NJ Super 607 (App. Div. 1981), Ribner v. Ribner, 290 NJ Super 66 (App. Div. 1996)
Drug Addiction does not prevent, Baldino v. Baldino, 241 NJ Super 414(Ch.Div.

1990)
Emotional lIness may prevent, Kruvant v. Kruvant, 100 NJ Super 107(App. Div.
1968)
Presumption at 18, not conclusive, Bishop v. Bishop, 287 NJ Super 583(Ch. Div.
1995)

Exempt Assets, Cleveland v. Cleveland, 249 NJ Super 96 (App. Div. 1990)

Fault can be considered, lonno v. lonno, 148 NJ Super 259 (App. Div. 1977)
Findings of Fact, O'Brien v. O"Brien, 259 NJ Super 402 (App. Div. 1992)

First Family priority, Wei v. Wei, 248 NJ Super 572 (App. Div. 1991)

Grandparent Child Support, Savoie v. Savoie, 245 NJ Super 1 (App. Div. 1990)
Visitation statute 9:2-7.1, is constitutional, R.T. v. J.E., 277 NJ Super 595 (Ch. Div.
1994); Over objection, Becker v. Becker, 262 NJ Super 311 (Ch. Div. 1993)

Imputed Income, Thomas v. Thomas, 248 NJ Super 33 (Ch.Div. 1991); Arribi v. Arribi,
186 NJ Super 116 (Ch. Div. 1982)

Inadequate Support, Gordon v. Gordon, 147 NJ Super 585 (App. Div. 1997)

Income Tax Exemption Allocation, Gwodz v. Gwodz, 234 NJ Super 56 (App. Div.
1989)

Increase factors, Walton v. Walton, 248 NJ Super 642 (App. Div. 1991)

Increase fortune, Walton v. Visgil, 248 NJ Super 642 (App. Div. 1991)

Inheritance, Weizman v. Weizman, 228 NJ Super 346 (App. Div. 1988)

Interference N.J.S.A. 2C:13-4 Criminal Statute

IRA Account subject to Levy, Mallory v. Mallory, 179 NJ Super 556 (Ch. Div. 1981)
Jurisdiction, Youssepi v. Youseppi, 328 NJ Super 12 (App.Div.2000)

Medical Expense Allocation, D'Onofrio v. D'Onofrio, 144 NJ Super 200 (Ch. Div.
1976)



Modification, Lepis v. Lepis, 83 NJ 139 (1980); Zazzo v. Zazzo, 245 NJ Super 124
(App. Div. 1990)

Past Salary, Gertcher v. Gertcher, 265 NJ Super 176 (App. Div. 1992)

Personal Injury Award, Moehring v. Maute, 268 NJ Super 477 (Ch. Div. 1993)
Primary Caretaker determines expenses, Pascale v. Pascale, 140 NJ 583 (1995)
Private School: Obligation to Pay, Hoefers v. Jones, 288 NJ Super 478 (Ch. Div. 1996)
Reduction full disclosure, Gulya v. Gulya, 251 NJ Super 250 (1991)

Plenary hearing, Beck v. Beck, 239 NJ Super 183 (App. Div. 1989)

Factors, Benciveng v. Benciveng, 254 NJ Super 328 (App. Div. 1992)

Retroactive Modification N.J.S.A. 2A:17-56.23a, Bowen v. Bowen 286 NJ Super 70
(App. Div. 1995); Winterberg v. Lupo, 300 NJ Super 125 (App. Div. 1997)

If mispresentation, Lanza v. Lanza, 268 NJ Super 603 (Ch. Div. 1993)

Emancipation, Mahoney v. Pennell, 285 NJ Super 638 (1995)

Retroactive Reduction to unallocated support, Farmilette v. Farmilette, 237 NJ Super
29 (1989)

Change of custody, Prikil v. Prikil, 236 NJ Super 49 (Ch. Div.1989)

Failure to pursue rights, Ryan v. Ryan, 246 NJ Super 376 (Ch. Div. 1991)

Second Spouse’s Income may be considered, Ribner v. Ribner,290 NJ Super 66 (App.
Div. 1996)

Stepparent:

Child Support if interference, JWP v. WW & JHP, 255 NJ Super 1 (App. Div.1991);
if bonding, Miller v. Miller, 97 NJ 154 (1984)

Tax Returns Second Spouse's Income excised, DeGraaff v. DeGraaff, 163 NJ Super
578 (App. Div. 1978)

Time with Payor - none - unless agreed, Zazzo v. Zazzo, 245 NJ Super 124 (App. Div.
1990)

Trust to Secure - N.J.S.A. 2A:34-23, Weitzman v. Weitzman, 228 NJ Super 346 (App.
Div. 1988); Lynn v. Lynn, 165 NJ Super 328 (App. Div. 1979)

U.G.M.A. Funds, Cohen v. Cohen, 258 NJ Super 24 (App. Div. 1992)
Unemployment impute income, Gertcher v. Gertcher, 262 NJ Super 176 (Ch. Div.
1992)

Visitation - See Guidelines, N.J.S.A. 9:2-2

Effect of Denial, Brennan v. Brennan, 187 NJ Super 351 (App. Div. 1982)
Non-Exercise - no penalty, Elkin v. Sabo, 310 NJ Super 462 (App. Div. 1998)
Waiver - can't waive, Martinetti v. Hickman (2), 261 NJ Super 508 (App. Div. 1993);
ESB, Inc. v. Fischer, 185 NJ Super 373 (Ch. Div. 1982)

-COLLEGE AND GRADUATE EDUCATION EXPENSES

After Emancipation, Hoover v. Yuightman, 102 NJ Super 53 (J & D 1968)
Apportionment standards, Enrico v. Goldsmith, 237 NJ Super 572 (App. Div. 1990)
Child can sue parents, Blum v. Ader, 279 NJ Super 1 (App. Div. 1994); Johnson v.
Bradbury, 233 NJ Super 129 (App. Div. 1989)

Factors, Newburgh v. Arrigo, 88 NJ 529 (1982)

Failure to Consult, Moss v. Nedas, 289 NJ Super 352 (App. Div. 1996)

From Insurance Proceeds of Estate, Raynor v. Raynor, 319 N.J. Super 591 (App. Div.
1999)



Graduate School, Ross v. Ross, 167 NJ Super 441 (Ch. Div. 1979)

Inheritance, Weitzman v. Weitzman, 228 NJ Super 346 (App. Div. 1988); Moghring v.
Maute, 268 NJ Super 477 (Ch. Div.1993)

Lack of Consultation - no contribution, Moss v. Nedas, 259 NJ Super 352 (App. Div.
1996)

Payment from Estate, Kiken v. Kiken, 149 NJ 441 (1997), Black v. Walker, 295 NJ
Super 244 (App. Div. 1996)

Personal Injury Award, Landwehr v. Landwehr, 111 NJ 491 (1988)

Private college - Finger v. Zenn 335 NJ Super 438 (App. Div. 2000)

Relationship - quality does not effect contribution, Martinetti v.Hickman, 261 NJ
Super 508 (App. Div. 1993)

Standards, Newburgh v. Arrigo, 88 NJ 529 (1982)

Step-parent's obligation, Miller v. Miller, 97 NJ 154 (1984)

Use of Child's Funds not allowed, Coffey v. Coffey, 286 NJ Super 42 (App. Div. 1995)

-COURT PROCEDURES

Adjournments, Liberally granted, Fehnel v. Fehnel, 186 NJ Super 209 (App. Div. 1982)
Alimony-Specific Findings, Carter v. Carter 318 NJ Super 34 (App.Div.1999)
Amendment to Complaint, Mustilli v. Mustilli, 287 NJ Super 605 (Ch. Div. 1995)
Appeal:

Acceptance of Benefits, Simon v. Simon, 148 NJ Super (App. Div. 1977)
Jurisdiction to enforce Lower Court, not modify - R:2:9-1

Attorney Client Privilege Limited, Adler v. Shelton, 343 NJ Super 511 (Ch. Div. 2001)
Bifurcation:

Black Hole, Kronberg v. Kronberg, 263 NJ Super 632 (Ch. Div. 1993)
Bankruptcy, Frankel v. Frankel, 274 NJ Super 585 (App. Div. 1994)

Default Judgment not vacated, Fineberg v. Fineberg, 309 NJ Super 205 (App. Div.
1998)

Discovery:

Limited for High Income Person, Isaacson v. Isaacson, 348 NJ Super 560 (App. Div.
2002)

Post Judgment disclosing only on motion and order of Court RR 4:24-3

Spouse's Minority Interest, Berrie v. Berrie, 188 NJ Super 265 (Ch. Div. 1983)
Subpoenas - RR 4:14-7C

Rules, Crescenzo v. Crane, 350 NJ Super 531 (App. Div. 2002)

Domestic Tort, Amendment to Complaint, Mustilli v. Mustilli, 287 NJ Super 605
(Ch. Div. 1995)

Expert fees, reasonableness, Mayer v. Mayer, 180 NJ Super 164 (App. Div. 1981)
Expert Reports - Updated, Luedtke v. Shobert, 342 NJ Super 202 (App. Div. 2001)
Frivolous and repetitive motions - remedy, Kozak v. Kozak, 280 NJ Super 272
(Ch. Div. 1982)

Incarceration for willful violation, Morris v. Morris, 263 NJ Super 237 (App. Div.
1993)

Jury Trial, domestic tort, Brennan v. Orban, 145 NJ 282 (1988)

Oral Argument Granted As To Substantive Matters:

Plenary Hearing required: Row 5:8-6



Factual Conflicts, Barrie v. Barrie, 154 NJ Super 301 (App. Div. 1977), Fusco v. Fusco,
186 NJ Super 321 (App. Div. 1982) Lavene v. Lavene 148 NJ Super 267, 273 Cert den
75 NJ 28 (1977)

Removal From Home- Departure, Degenaars v. Degenaars, 186 NJ Super 233

(Ch. Div. 1982)

Service - Ordinary Mail, First Resolution Investment Co. v. Seker, 171 NJ 502 (2002)
Statutory Factors / Reference to Criteria, McGee v. McGee, 277 NJ Super 1

(App. Div. 1994)

Subpoenas - Crescenzo v. Crane, 350 NJ Super 531 (App. Div. 2002)

Tax Fraud, obligation to report, Sheridan v. Sheridan, 247 NJ Super 552 (Ch. Div.
1991)

-CUSTODY

N.J.S.A. 9:2-1 et.seq., N.J.S.A. 2A:3-4-28 et.seq.; R:1:40-5, R:5:8-1, R:5:8-5
Uniform Child Custody Act, 2A:34-28, etc.

Adoption standards, Ganz v. Rush, 299 NJ Super 324 (App. Div. 1997); Matter of Baby
M., 109 NJ 396 (1988)

Best interests - Chen v. Heler 334 NJ Super 361 (App. Div. 2001)

Child's Preference, one factor, W.W. v. .M., 231 NJ Super 495 (App. Div. 1989)
Fact Findings must be made, Terry v. Terry, 270 NJ Super 105 (App. Div. 1994)
Joint Custody, concept, Beck v. Beck, 86 NJ 480 (1981); Not, Nufrio v. Nufrio 341
NJ Super 548 (App. Div. 2001)

Parental Kidnaping Prevention Act, 28 U.S.C. Section 1738A

Plenary Hearing Necessary , Mackowski v. Mackowski 317 NJ Super 8 (App. Div.
1998)

Primary Caretaker, Pheiffer v. llson, 318 N J Super 52 (Ch. Div. 1998
Psychological Parent - Watkins v. Nelson 321 NJ Super 482 (App. Div. 1999)
Religion, conversion, McCown v. McCown, 277 NJ Super 213 (App. Div. 1994)
N.J..S.A. 9:2-2

Removal from State:

Alternate Visitation Schedule, McCoy v. McCoy, 336 NJ Super 172 (2001)
Burdens of Proof, Murnane v. Murnane, 229 NJ Super 531 (App. Div. 1989)
Change of Custody, Mackowski v. Mackowski 317 NJ Super 8 (App. Div. 1998)
Constitutionality of NJSA 9:2-2, Zwernemann v. Kenny, 236 NJ Super 1

(Ch. Div. 1989)

Custody Determination, G.L. v. M.T. 278 NJ Super 363 (App. Div. 1995) Wagner v.
Wagner 165 NJ Super 553 (App. Div. 1979)

Good Faith, McMahon v. McMahon, 256 NJ Super 524 (Ch. Div. 1991)

Joint Physical Custody - Voit v. Voit 317 NJ Super 103 (1998)

Mother joined new husband, Santucci v. Santucci, 221 NJ Super 525 (App. Div.
1987)

Present circumstances at appeal, Horswell v. Horswell, 297 NJ Super 90

(App. Div. 1997)

Primary Caretaker - Pheiffe v. Ilson 318 NJ Super 52 (Ch. Div. 1999)

Real advantage to parents and in best interest of child, Cooper v. Cooper, 99 NJ 42
(1984)



Reduction on visitation necessary, Winer v. Winer, 241 NJ Super 510 (App. Div.
1990)

Relocate, Rampolla v. Rampolla, 269 NJ Super 300 (App. Div. 1993)

Shared Custody, O'Conner v. O'Conner, 349 NJ Super 381 (App. Div. 2002)
Standards, Baures v. Lewis167 NJ 91 (2001); Holder v. Polanski, 111 NJ 344 (1988)
Supplement with rules, Kiken v. Kiken, 149 NJ 441 (1997)

Visitation, Horswell v. Horswell, 297 NJ Super 94 (App. Div. 1997)

Wife's family support, Cerminara v. Cerminara, 286 NJ Super 448 (App. Div. 1996)
Wife's remarriage, Harris v. Harris, 235 NJ Super 434 (App. Div. 1989)

Residential Custodian's Authority, Brzozowski v. Brzozowski, 265 NJ Super 141
(App. Div. 1993)

Same Sex - V.C. v. M.J.B. 319 N J Super 103 (App. Div. 1999)

School System - Change - Levine v. Levine 322 Super 558 (App. Div. 1999)
Smoking affects to be considered in custody, Unger v. Unger, 274 NJ Super 532
Surname - disagreement, M.D. v. A.S.L., 275 NJ Super 530 (Ch. Div. 1994)
Surrogate Parent - enforcement of Contract, Matter of Baby M., 109 NJ 396 (1988)
Termination of Visitation, Wilke v. Culp, 196 NJ Super 487 (App. Div. 1994)
Third Party v. Parent, Zack v. Fiebert, 235 NJ Super (App. Div. 1989)

Transfer if child requires plenary hearing, G.C. v. M.Y., 278 NJ Super 363 (1995)
Visitation:

Enforcement, demand, counsel fee, Ridley v. Ridley, 290 NJ Super 575 (Ch. Div.
1996)

Unrelated Third Parties, DeVita v. DeVita, 145 NJ Super 120 (App. Div. 1976); Kelly
v. Kelly, 217 NJ Super 147 (Ch. Div. 1986)

-DOMESTIC TORT

See Domestic Torts in New Jersey - Elliot H. Gourvitz

Amendment to Complaint, Mustilli v. Mustilli, 287 NJ Super 605 (Ch. Div. 1995)
Assault & Battery, Chiacchio v. Chiacchio, 198 NJ Super 1 (App. Div. 1984)
Battered Women Syndrome, Cusseaux V. Pickett, 279 NJ Super 335 (Law Div. 1994)
Debts, Monte v. Monte, 212 NJ Super 548 (App. Div. 1986)

Disease Transmission, J.Z.M. v. S.M.M., 226 NJ Super 642 (Law Div. 1988)
Dissipation of Assets, Kothari v. Kothari, 255 NJ Super 500 (App. Div. 1992)
Duty to Warn of Spouses Sexually Abusive Behavior, J.S. v. R.T.H., 155 NJ 330
(1998)

Emotional distress, Ruprecht v. Ruprecht, 252 NJ Super 230 (Ch. Div. 1991)
Fraud & Deceit, C.A.M. v. R AW., 237 NJ Super 593 (App. Div. 1990)

Insurance Coverage not available, Merrimack v. Coppola, 299 NJ Super 219 (App.
Div. 1997)

Jury Trial, Brennan v. Orban, 145 NJ 282 (1988)

Malicious Prosecution, Tedards v. Audy, 232 NJ Super 541 (App. Div. 1989)
Marital Rape, Lickfield v. Lickfield, 260 NJ Super 21 (Ch. Div. 1992)

Physical Assault, Brown v. Brown, 208 NJ Super 372 (App. Div. 1986)
Transmission of Sexual Disease, G.L. v. M.L., 228 NJ Super 566 (Ch. Div. 1988)
Visitation - Late Return Not Enough, Chernesky v. Fedorczyk, 346 NJ Super 34 (App.
Div. 2001)



Wiretapping, M.G. v. J.C., 254 NJ Super 470 (Ch. Div. 1991)
Wiretapping - Children - Cacciarelli v. Boniface 325 N J Super 133 (Ch. Div. 1999)
NJSA 2A: 156(A)1; 18 USCA Pa 2510

-DOMESTIC VIOLENCE

N.J.S.A. 2C:25-1 et. seq.

Attorney as Defendants, In the Matter of Toronto, 150 N.J. 191 (1997)

Burden of Proof, Cosme v. Figueroa, 358 N.J. Super 333 (Ch. Div. 1992)
Compensatory and punitive damages, Sielski v. Sielski, 254 NJ Super 686 (Ch. Div.
1992)

Contempt standards, State v. Wilmouth, 302 NJ Super 20 (App. Div. 1997)

Counsel fees, Schmidt v. Schmidt, 262 N.J. Super 451 (Ch. Div. 1992)

Court doesn't have to vacate Order, Stevenson v. Stevenson, 314 NJ Super 350 (Ch.
Div. 1998)

Damages for D.V. can be sought later, Lickfield v. Lickfield, 260 NJ Super 21 (Ch. Div.
1992)

De Minimis Violation not DV, State v. Wilmouth, 302 NJ Super 20 (App. Div. 1997)
Disagreement as to child rearing not DV, E.K. v. G.K., 241 NJ Super 567 (App. Div.
1990)

Dissolution of T.R.O. standards, Carfagno v. Carfagno, 288 NJ Super 424 (Ch. Div.
1996)

Harassment Intent, Cesare v. Cesare 302 NJ Super 57 (App.Div.1997) NB v. TB, 297
NJ Super 35 (App. Div. 1997), State v. Hoffman, 290 NJ Super 352 (App. Div. 1996),
State v. L.C., 283 NJ Super 441 (App. Div. 1996), Murray v. Murray, 267 NJ Super 406
(App. Div. 1993); Yes; J.N.S. v. D.B.S.,302 NJ Super 525 (App. Div. 1997)

Intent of Perpetrator, D.C. v. T.H., 269 NJ Super 458 (App. Div. 1994)

Isolated Incident is not enough, Corrente v. Corrente, 281 NJ Super 243 (App. Div.
1995), Peranio v. Peranio, 280 NJ Super 47 (App. Div. 1995)

Jurisdiction - Desiato v. Abbott, 261 NJ Super 30 (App. Div. 1992)

Prior Acts must be set forth in Complaint, JF v. BK, 308 NJ Super 30 (App. Div.
1992)

Punitive Damages are discretionary, Reeves v. Reeves, 265 NJ Super 126 (App. Div.
1993)

Residence, no minimum time, Bryant v. Bryant, 264 NJ Super 222 (App. Div. 1993)
Restraining Order: Absent Finding of D.V., PJG v. PSS, 297 NJ Super 468(App.Div.
1997)

Spoliation, Hirsch v. GM, 266 NJ Super 222 (Law Div. 1993); Viviano, CBS, 251 NJ
Super 113 (App. Div. 1991)

Support Retroactive, Brazzel v. Brazzel 345 NJ Super 19 (App. Div. 2001)

Threats objective standard, Cesare v. Cesare, 302 NJ Super 57 (App. Div. 1997)
Weapons return, standards, State v. Solomon, 262 NJ Super 618 (Ch. Div. 1993)

-EARLY RETIREMENT - see Alimony



-EQUITABLE DISTRIBUTION

After death, Carr v. Burgess, 264 NJ Super 191 (Ch. Div.1991); Kiken v. Kiken, 149 NJ
441 (1997)

Business Valuation:

Buy/Sell Agreement to be given presumptive weight, Bowen v. Bowen, 94 NJ 584/96 NJ
36 (1983)

Goodwill, Orgler v. Orgler, 237 NJ Super 342 (App. Div. 1989)

Marketability Discount, Balsamides v. Promateen Chemicals, Inc. 160 NJ 352 (1999)
Change of Circumstances, Connor v. Connor, 254 NJ Super 591 (App. Div. 1992)
Contemplation of Marriage, Weiss v. Weiss, 226 NJ Super 281 (App. Div. 1986)

Cut off Date:

Decrease in Value, Goldman v. Goldman, 248 NJ Super 10 (App. Div. 1991)
Dismissed Complaint no cut off, Portner v. Portner,186 NJ Super 410 (App. Div.
1982)

Equitable Distribution stock options granted after complaint, Pascale v. Pascale,

140 NJ 583 (1995)

Filing of Complaint, Painter v. Painter, 65 NJ 196 (1974)

Separation and Division of Assets, DiGiamcomo v. DiGiamcomo, 80 NJ 155 (1979)
Separation and Support Agreement, Brandenburg v. Brandenburg, 83 NJ 198 (1980),
Smith v. Smith, 72 NJ 350 (1977)

Death of Party:

Black Hole equitable distribution allowed, Carr v. Carr, 120 NJ 336 (1990)

Claim Against Estate, Carr v. Burgess, 264 NJ Super 10 (App. Div. 1993)

Third Party Heirs, Kruzdlo v. Kruzdlo, 251 NJ Super 70 (Ch. Div. 1990)

Debts:

Gambling not marital, Siegal v. Siegal, 241 NJ Super 12 (Ch. Div. 1990)

Spouse's Responsibility factors, Fitkin v. Baum, 81 NJ 358 (1979)

Disability Pension factors, Avallone v. Avallone, 275 NJ Super 575 (App. Div. 1994)
Dissipation of Assets:

Good Faith Expenditures to save business, Goldman v. Goldman, 248 NJ Super 10
(Ch. Div. 1990), 275 NJ Super 452 (App. Div. 1992)

Transfer of Assets, Kothari v. Kothari, 255 NJ Super 500 (App. Div. 1992)

Divorce & Remarriage can't combine marriage for Equitable Distribution

Purposes, Capuzzo v. Capuzzo, 244 NJ Super 317 (App. Div. 1990)

Eligible Assets on pre-trial motion, DeVane v.DeVane, 260 NJ Super 501(Ch.Div. 1992)
Engagement Ring, not subject to E.D., Wilner v. Wilner, 241 NJ Super 510 (App. Div.
1990)

Factors, Painter v. Painter, 65 NJ 196 (1974)

Gift & Inheritances from equitable distribution

Goodwill, Sieler v. Sieler, 308 NJ Super 474 (App. Div. 1998), Dugan v. Dugan, 92 NJ
432 (1983)

Hypothetical Broker Fees, Wadlow v. Wadlow 200 NJ Supern 372 (App.Div. 1985)
Hypothetical Taxes, Orgler v. Orgler, 237 NJ Super 342 (App. Div. 1989)
Modification not allowed, Schwartzmann v. Schwartzmann, 248 NJ Super73(App. Div.
1991)

Mortgage & Taxes - credit, Mayer v. Mayer, 180 NJ Super 164 (App. Div. 1981)



Pensions:

Cost of Living, Hayden v. Hayden, 284 NJ Super 418 (App. Div. 1996)

Coverture Factor, Risoldi v. Risoldi 320 NJ Super 524 (App.Div.1999)

Distribution, Method, Kikkert v. Kikkert, 177 NJ Super 471(A.D.1981) 87 NJ 343
Distribution Limited to Terms, LaSala v. LaSala, 335 NJ Super 1 (App. Div. 2000)
Non-vested, Whitfield v. Whitfield, 222 NJ Super 36 (App. Div. 1987)

Reapportion, Seavy v. Longo, 303 NJ Super 153 (1997)

Personal Injury, Landwehr v. Landwehr, 111 NJ 491 (1988)

Professional License/Degree, Mahoney v. Mahoney, 91 NJ 488 (1982)

Realtor's Commission and Sale Costs, Wadlow v. Wadlow, 200 NJ Super 372 (App. Div.
1985)

Retirement Package - Reinhold v. Reinhold 311 NJ Super 460 (App. Div. 1998)

Sale of Property, Pelow v. Pelow, 300 NJ Super 634 (Ch. Div. 1996); Glatthorn v.
Wisniewski, 236 NJ Super 504 (Ch. Div. 1989)

Prohibited, Grange v. Grange, 160 NJ Super 153 (App. Div. 1978)

Previously Listed, Witt v. Witt, 165 NJ Super 463 (Ch. Div. 1979)

Stock Exchange Seat, Scavone v. Scavone, 243 NJ Super 134 (App. Div. 1990)

Stock Options, Pascale v. Pascale, 140 NJ 583 (1995); Callahan v. Callahan, 142 NJ
Super 325 (App. Div. 1976)

Tax Returns-Refusal to Sign, Wadlow v. Wadlow 200 NJ Super 372 (1985)

Taxes, Orgler v. Orgler, 237 NJ Super 342 (App. Div. 1989)

Third Party Creditors: Wife's priority, Sisco v. New Jersey Bank, 151 NJ Super 363
Valuation, Scavone v. Scavone, 230 NJ Super 482 (Ch. Div. 1988), 243 NJ Super 134
(App. Div. 1990)

Worker's Compensation Award, Lentini v. Lentini, 236 NJ Super 233 (App. Div. 1989)

-EXPERT WITNESSES:

Court Appointed, RR 5:3-3, use of private even if court has one, Prol v. Prol, 226 NJ
Super 394

Failure to Supply Report prohibits testimony, RR 4:34-5, Zaccardi v. Becker, 162 NJ
Super 329 (App. Div. 1978)

Findings of Fact - court must be specific, Heinl v. Heinl, 287 NJ Super 337 (App. Div.
1996)

Sanctions for non payment, Sgambati v. Sgambati, 242 NJ Super 668 (Ch. Div. 1990)
Updated Report Necessary, Luedtke V. Shobert, 342 NJ Super 202 (App. Div. 2002)

-GET
Court cannot compel it - Aflaw v. Aflaw 295 N. J. Super 527 (Ch. Div. 1996)

-GRANDPARENT VISITATION
N.J.S.A. 9: 2-7-1
Unconstitutional - Trovel - Granulbe 530 US 51 (2000)

-HAGUE CONVENTION - 42 U.S.C.A. Pa 11603
Jurisdiction, Roskowski v. Roskowska, 274 NJ Super 620 (Ch. Div. 1993); Invaldi v.



Invaldi, 288 NJ Super 575 (App. Div. 1996); Tahan v. Duquette, 259 NJ Super 328
(App. Div. 1992)

-HARASSMENT - see Domestic Violence, Bless v. Bless 318 NJ Super 90 (App.
Div.1998)

-JURISDICTION:

Child Support - Youssefi v. Youssefi 328 NJ Super 12 (App.Div.2000)

In Rem, Drobney v. Drobney, 146 NJ Super 317 (App. Div. 1977)
International, Bless v. Bless 318 NJ Super 90 (App. Div. 1998)

Minimum Contacts needed, Katz v. Katz, 310 NJ Super 25 (App. Div. 1998)
County of Luxemberg on Behalf of Ana Christina Fernandes Ribeiro v. Jose
Silvestre Tronacao Canderas, 338 N.J. Super 192 (Ch. Div. 2000)

-LIFE INSURANCE:

Alimony, Jacobitti v. Jacobitti, 263 NJ Super 608 (1993); 135 NJ 571 (1994)
Beneficary, Della Terza v. Est. of Della Terza, 276 NJ Super 46 (App. Div. 1994)
Order, Meerwarth v. Meerwarth, 137 NJ Super 66 (1975), aff'd 71 NJ 541 (1976)
Property Settlement Agreement, provision contradictory, Vasconi v. Guardian Life Ins.,
124 NJ Super 338 (1991)

-PALIMONY

Basis of Action - In re Estate of Roccamonte, 346 NJ Super 107 (App. Div. 2001)
Denied Payment on Contract Theory, Kozlowski v. Kozlowski, 79 NJ 475 (1979)
Pendente Lite Relief, Maksuta v. Higson, 242 NJ Super 452 (App. Div. 1990)
Standards, Crowe v. DeGioia, 203 NJ Super 22 (AD 1985); 102 NJ 50 (1986)

-PATERNITY

N.J.S.A. 9:17-43

Blood Testing, presumption, S.S. v. E.S., 243 NJ Super 1 (App. Div. 1990)
Equitable Estoppel, Camden Cty. v. Yocavitch, 251 NJ Super 2 (Ch. Div. 1991)
Father's conduct disown and not pay support for child not his, W.P. v. W.W., 255
NJ Super 185 (Ch. Div. 1991)

Pregnancy/Birth Expenses, Ciopak v. Jasinski, 245 NJ Super 602 (App. Div. 1991)
Support, R.H. v. M.K., 254 NJ Super 480 (Ch.Div. 1991)

-PATIENT/PSYCHOLOGIST PRIVILEGE

Custody, Kinsella v. Kinsella, 287 NJ Super 305 (App. Div. 1996)

MMPI Tests, release of results to parties, Fitzgibbon v. Fitzgibbon, 197 NJ Super 63 (Ch.
Div. 1984)

Piercing, Fitzgibbon v. Fitzgibbon, 197 NJ Super 63 (Ch. Div. 1984)

* Elliot H. Gourvitz and Robert Durst Il are Past-Presidents of the New Jersey Chapter of
the

American Academy of Matrimonial Lawyers and Certified Matrimonial attorneys. Mr.
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presently practices out of Springfield, New Jersey. Mr. Durst practices in Lawrenceville,
New Jersey as a partner of Stark & Stark.



